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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



JONATHAN H. MORRIS, 



BUVERMO PROPERTIES, INC., et al . , 



Case No. 
1;06CV01131 (HHK) 



Washington, D.C. 

Wednesday, December 6, 2006 






of ANDRE C. VAN RHEE, witness, called for 
:ounsel for the plaintiff, pursuant to 
notice, at the offices of Ziad P. Haddad, Esq., Tobin, 
O'Connor, Ewing & Richard, 5335 Wisconsin Avenue, 
Northwest, Suite 700, Washington, D.C, before 
Malynda D. Whiteley, a Registered Professional Reporter and 
a notary public in and for the District of Columbia, 
beginning at 9:10 a.m., when were present on fc " 'i 
respective parties: ^^EXhIbR 

MDW Court Reporting, Inc. (703)591-2341 |i ^ 



Case 1:06-cv-01131-HHK Document 32-5 Filed 02/07/2007 Page2of32 

Morris vs. Buvermo, et al. Deposition of A. van Rhee 12/06/06 



APPEARANCES 

ON BEHALF OF THE PLAINTIFF: 
ZIAD P. HADDAD, ESQ. 
Tobin, O'Connor, Ewing & Richard 
5335 Wisconsin Avenue, Northwest 
Suite 700 

Washington, D.C. 20015 
(202) 362-5900 

ON BEHALF OF THE DEFENDANTS: 
MARC J. SMITH, ESQ. 
Smith, Lease & Goldstein 
1 1 North Washington Street 
Suite 520 

Rockville, Maryland 20850 
(301) 838-8950 

ALSO PRESENT: 
John Gardner 
JoostE. Tjaden 



EXAMINATION BY COUNSEL FOR: 



Andre C. van Rhee 



MDW Court Reporting, Inc. (703) 591-2341 



Case 1:06-cv-01 131 -HHK Document 32-5 Filed 02/07/2007 Page3of32 
Morris vs. Buvermo, et al. Deposition of A. van Rliee 12/06/06 



19 Q Because - 
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no. You 
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it after 


Hook at 


22 BYMR.HADDAD: 








1 Q Doyoukno 


V who prepare 


the boar 


paelcage 


2 A Thepresiden 






resident 




3 MR.HADDA 


D: Okay. 


Ho 


viongw 


uldittak 



MR. SMTH: We don't agree we have an obligation 
not saying Tm not going to produce them. I just need 
icient time to review them before I produce them. 



il2 Q Okay. You met with counsel as well? 

14 Q Okay. 

15 A - in the shopping center. 

16 Q Prior to yesterday's deposition did you meet w 

1 7 your counsel in connection with your deposition here today? 

18 A That was not specific (sic) mme. Together, 
1 1 9 Mr. Tjaden and I had a meeting with counsel. 

I 20 Q You had a meeting with counsel on Monday? 
I 21 A That was Monday, I suppose, yeah. 
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1 yesterday evening? 

4 A That was the partnership agreement of Fidelio and 

5 the FPEP partnership agreement or bylaws or whatever the 

6 name is and the Buvermo bylaws and my own letter that I 

7 made about what happened in the March dinner and after 

9 Q Let's talk about some ofthe resolutions that 
10 were passed at yesterday's meeting. Do you recall what 

12 A They were designations for FPEP for the Spotswood 

1 5 agreement or whatever that is to make it possible to enter 

1 6 Mr. Millspaugh and to take away the name of Mr. Bonacci, 

18 Q Were any other properties other than Spotswood 

1 9 and Reston hitemational Center designated as FPEP 

20 properUes? 

21 A Not as I recall. 

22 Q And did the designations reflect an FPEP 


2 A I think ifs 2 and a half percent. 

3 Q 2 and a half percent. 

4 And the promote that was designated to Mr. - 

5 well, that was identified - the percentage of promote that 

6 was identified for Mr. Millspaugh, was that 1 2 percent? 

7 A As I recall, yes. 

9 A On both deals. 

12 A That's a difficult question because we've changed 

1 3 it, but I think it's 1 percent now - no. It might be 1 1 

1 4 percent now. There has been a lot of discussion about the 

15 hurdle rate. 

16 Q Is that also reflected in the designations? 

19 A What exactly is a consent to action? 

20 MR.HADDAD: Do we have the deposition exhibits 

21 from yesterday? 

22 THE COURT REPORTER: (The court reporter moves 


2 A Yes. 

3 Q Okay. And do you recall what percentage -what 

4 individuals were identified as potential recipients of an 

5 FPEP promote? 

7 also Mr. Gardner. 

8 Q Did Mr. Millspaugh mvest in the equity in the - 

9 A No. 

11 A No. 

13 A No, he didn't. 

14 Q And what about Mr. Gardner; did he invest in 

16 A Yes. 

17 Q -deals? 

19 Q Okay. It's important that you wait until I 
2 complete my question. Is that fair? 

21 A I'm sorry. 

22 Q Okay. And do you know the percentage of 


1 head up and down.) 

6 1, 2, 3, and 4 to Mr. Tjaden's deposition yesterday. 

1 2 name of that project? - the Merchant Fond site - right? 

15 Q Okay. So you - 

16 A What we would have signed is what it is because 

17 we empower them anyway to do that project. But whether we 

18 signed it yesterday I don't know. 

19 Q Isee. 

2 So you gave authorization yesterday - 
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2 Q Top ed tl lie aleofthat-Imean- 
3 soiry-tle 

5 Q p h 

7 Q iannt t n tl t deal; correct? 

9 Q All right. And what about with respect to the 

1 Reston hitemational Convenience Center; was any action 

11 taken with respect to that? 

14 A Yeah. I suppose so. 

15 Q You're not certain? 

16 A May I ask my former president and advisor whether 

18 Q Well, if you don't know, that's fine. 
20 Q We'll find out somehow through - 
22 Q documentary evidence 


1 known as Fidelio Properties, I take it? 

3 Q And for simplicity's sake, to going to refer to 

5 A That's all right. 

6 Q And you do not hold any position at Fidelio 

7 direcUy; correct? 

9 Q Okay. And you're not personally a partner of 
10 Fidelio; correct? 

12 Q Yesterday I had Mr. Tjaden take a look at Exhibit 

13 No. 4 to Mr. Gardner's deposition. 

14 (The witiiess reviewed document.) 

15 Q And do you recognize this to be the partnership 

18 Q Okay. And turning to the last page of that 

20 be the current partners of Fidelio? 

21 A Absolutely. 

22 Q Okay. And do you know whether their partnership 


3 A No- 

e meeting I mean I thmk we had done that earlier 
9 Q So you dont recall - 
10 A The only thing we did is bring him into FPEP, 

1 9 He was chairing the meeting; I mean nothing new. 

20 Q Let'sjust go through some of the organizations 


1 percentages have been - whether the partnership 

2 percentages have changed since the date of that schedule? 

4 Q Okay. Iflcanjust have that back, please. 

6 Q And could youjust generally describe the 

7 business ofFidelio for me. 

8 A As I see it, that is supplying equity to real 

1 Maryland, Virginia. And on top of that we have an activity 
14 Q What Dutch bank is that? 

20 Q Okay. 

21 A As Buvermo, yeah. 
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1 equity to? 






2 anticipated on that particular - 


3 property, changing tlie - how do you call that? - the 


3 A Yes. 


4 rights to - to constract; generally to try to get higher 


4 Q -deal? 


5 density or a different use and then redevelop that; 


5 And that's why you're considering perhaps 


6 although, we don't develop. But we supply equity to 


6 sticking around in that investment for a longer period of 




7 time? 


8 those developers. 


8 A That's true. But we might as well sell it off if 


9 Q Isee. 


9 there is new - new density agreed, that somebody else 


10 And would you agree that typically the term of 


10 might pick it up. I mean that's why it can be between one 


11 the mvestment is three to five years? 




12 A Yes, typically that -that's what we -what we 


12 Q Uh-huh. 




13 A The project itselfmight take that. Butwhether 


14 twenty-eight years, I think, so-. 


14 our involvement will take the same time, that's absolutely 


15 Q Okay. But those would be the exceptions - 


15 not sure. 


16 A But we are lookhig for thhigs that are m that 


16 Q Right. 






18 Q Okay. You're looking for things in the three- to 


18 Q Okay. You said "IRR"; ooireot? 






20 A Yes. 


20 Q And can you tell us what that means. 


21 Q With respect to Spotswood do you have an 


21 A Internal rate of return. 


2 2 understandmg as to how long you expect your investment in 


22 Q Okay. 


1 that property to continue? 


[ 7wht tht tht-th ,■ r fth" 


2 A That might veiy well be in that range, might be a 










4 IRR. And the higher the profit, the higher it is. And 


5 Q Okay So going in - 


5 there is an optimum. 


6 A Yes 


6 Q Okay. Can you tell me typically the amomit of 


7 Q -going into that - 




8 A lmeanthere--oh,soriy. Til wait. 


8 A I would say between half and two and a half 


9 Q Oomg into that, did you have any intention or 


9 million. 




10 Q So between five hundred - 
12 Q - thousand - 


12 A hi my recollection, that would be at the high end 


13 ofthetwotofive. 


13 A -and two and a half million. 


14 Q Two to five years? 


14 Q -and two and a half million? 


15 A Yeah. 


15 And we talked about Buvermo. Well, you mentioned 


16 Q Okay. And what about with respect to Reston 


16 Buvermo earlier. Buvermo is Fidelio's operatmg company; 




17 correct? 


18 A That is longer 


18 A That's correct. 


19 Q Okay. How long are you anticipating - j 


19 Q Okay. And what does that mean to you? 


20 A That might be- j 


20 A That all the personnelis employed by Buvermo 


21 Q -that deal- i 


2 1 because the partnership doesn't have employees. 


22 A -seven years, might be even ten years. 


22 Q Okay. So Fidelio's actions in the marketplace 
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1 are done through Buvermo; is that right? 


1 f D 1 tht t tt t? 


2 A Yes. 


2 A Correct. 


3 Q Buvermo is the entity that's responsible for 


3 Q And Mr. Tjaden is the designated representative 


4 identifying deals on behalf of Fidelio? 




5 A Yes. 


5 A Yes. 


6 Q Okay. Do you know of any other entity or person 


6 Q Okay So the two of you essentially make 


7 that identifies deals on behalf of Fidelio, other than 


7 decisions on behalf of the management committee of Fidelio; 








9 A Yes. 


1 They're not employed; they're self-employed people. 


10 Q And is there anybody else that participates in 


11 Q Okay. So Fidelio has hired some consultants? 


11 those decisions? 


12 A Yeah. And I suppose that Buvermo employs the - 






1 3 you ask them before you make decisions. 


14 left, but we still have Mr. Pijper who is still there. 


14 Q Okay But the decisions themselves are - 


15 They might come up with leads. 


15 A Are entirely up to us, yeah. 


16 Q Where does Mr. Pijper reside? 


16 Q Up to you and Mr. - 


17 A Where? In Holland, the Netherlands. 


17 A Tjaden. 


18 Q To your knowledge, has he ever resided in the 


18 Q -Tjaden? Thank you. 




1 9 And if s the management committee that decides 


20 A 1 don't think so. 


2 whether to invest in deals initiated by Buvermo; correct? 


21 Q Does Fidelio invest exclusively in the 


21 A Thafs correct. 


22 United States? 




[ ^Yes " 


25 
1 deals that it has - Fidelio's invested in; correct? 


2 Q And does it invest -I take it most of its deals 


2 A Yes,eoiTeQt. 








4 to designate a property as an FPEP property; correct? 


5 Q D.C. plus what? 


5 A That's correct. 


6 A It's the greater Washington area. 




7 Q Isee. Okay. 




8 A Spotswood is not exactly in D.C. 




9 Q Right. 


9 But we always keep it open because you never know what kind 




1 projects you have at hand, whether they fit into that or 


11 than Maryland or Virginia - 


1 1 not and what relationship at what moment with the people 


12 A No. 


12 involved. If s - so if s open for decision every time. 


13 Q -and D.C, if you want to consider that -- 


13 but generally every property qualifies. 


14 A No. 


14 Q Okay And that would be every property that was 


15 Q -a state? 


15 initiated by Buvermo? 


16 A No. 






17 that we invest in. 






19 Q And that consists ofDonelux, too., and Janivo 


1 9 property that was not initiated by Buvermo? 


20 Realty, toe; correct? 




21 A That's correct. 


2 1 initiates something because the moment we get it on the 




2 2 table to agree - to decide, then quite a period of 
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1 preparation has -has preceded that And who ws the 


1 since Jonathan Morris's termination m March of '06'' 


2 initial - the initiative - 1 mean otten maybe JBG is the 


2 A I wouldn't know. 


3 initiative and asked Buvermo, Are you mterested to go 


3 Q You dont know? 




4 A I don't recall that. Imeanwemak vrtte 


5 of our projects come from that comer. 


5 designaUons, and they go m fde, and we n n n tl 50 


6 So who is - the mitiative is - is not - is 


6 companies. Pm not recalling all these thing That wly 




7 we put it on paper. 


8 They manage this operation; and if they manage nice 


8 Q You are a codirector m Donelux \ th a g ntle n n 


9 projects, they get their promote on those nice projects. 


9 called WiUem van tHooft; is that conecP 


10 Q Are you aware ofany property that has not been 


10 A This is correct. 


1 1 designated - any property that's been invested m by 


11 Q And the company called VADO i th 1 








13 A The company is not called VADO, but it's VADO 




14 Fin. It's a Belgian company. The ultimate owner is even 


15 beenFPEP. But I'm not sure. 


15 not VADO. It's a very complicated structare. 


16 That was a very atypical project. 


16 Q Okay. Tm sorry. The company is called VADO --? 


17 Q Okay. So you think maybe some of the Dulles 


17 A VADO Fin, Van DomnessFinancmg Company 


1 8 Business Park may not have been designated as FPEP 


18 (phonetic). It's a Belgian company. 


19 properties? 




20 A That might be. 


20 A No. Opposition 


2 1 And then I'm talking about the old projects 


21 Q Uh-huh. 


22 there - 


22 A Oh, oh, yeah Yes, yes. to a board member of 


1 Q Okay. 


1 that, yeah. 


2 A -because the later ones -as long as I've been 


2 Q You're a board member ofthe company I will call 


3 involved, they all have been. 


3 for short VADO; right? 


4 Q Okay. As long as you've been involved in the 


4 A Yeah, yeah, sure. 




5 Q And we talked about you being the designated 


6 A Yeah. 






7 business; correct? 




8 A That's correct. 


9 A As far as I recall. 


9 Q And that's also the case in connection with 


10 Q Okay. And when did you begm servmg on the 






11 A Correct. 


12 A Ithmk. about seven years ago. 


12 Q Apart from bemg a partner in Fideho, does 


13 Q We talked earlier m today's deposition about two 


13 Donelux have any other busmess? 




14 A We have some financial transactions wiUi 


15 yesterday's meeting - 


15 affiliated companies. 


16 A (The witness moves head up and down.) 


16 Q Companies affiliated with Donelux or compames 


17 Q - one for Spotswood and one for Reston 


17 affiliated with Fideho? 




18 A With Donelux. 


19 A Yeah; Hold you. 


19 Q Is that also real estate busmess? 


2 Q Uh-huh. 


20 A No. It's lending; lending, borrowing. 




21 Q I see. 


2 2 you designated any other properties as FPEP properties \ 


22 And you are also a codirector m Orvan with 
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3 Q You're not entirely sure? 

4 A I am not entirely sure because Orvan is some kind 

5 of a middle - middle holding company with a very old 

7 being. But it's not very operational. Donelux is the 

8 owner of Orvan, so Donelux for us is the - is the unit. 

12 correct? 

13 A That's correct; 1 believe so. 

14 Q Okay. And you are the president of Orvan; 

16 A I don't think so. I think Mr. Gardner is 

1 7 president of both of these companies. 

18 Q Do you know who the designated representative of 

21 Q Okay. 


1 Q Okay. Well, the decisions on what Buvermo does 

9 that arc made by the president of Buvermo? 
10 A The budget, for instance, is decided by the 

13 Q Okay. What about the hiring and firing of a 

17 Q That would be something that the shareholders 

18 would do? 

19 A Oh, yeah, absolutely. 

20 Q Okay. 

21 A As a decision-making because the execution of 

22 such a decision is, in my opinion, up to the president. 


1 Q Okay. Fidelio Properties Management, Inc., you 

2 recognize that company? 

4 Q Okay. I'm going to refer to it as FPMI- 

6 Q -for simplicity's sake. 

7 That is the managing partner of Fidelio; correct? 

12 Q Okay. And you are, again, the designated 

15 Q Now, you personally are neither an officer, 
17 A That's right. 


1 Q Just the formalizing of it with the - 

8 A They have to be agreed by the shareholders, but 

9 they're not necessarily made by the shareholders. They 

10 have to be agreed. 

11 Q Okay. I take it, then, it's fair to say that the 

12 terms of Mr. Morris's employment were agreed to by the 

14 A Yes. they were. 

16 correct? 

18 Q And also includes Mr. Gardner? 

20 Q And do you know whether Mr. Bonacci's shares in 
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1 must have been. 


1 A That's howl mrderstood- 




2 Q Ifyou'lUetmefnlish. 


3 been"? 


3 A Sorry. 


4 A Because that was part of his departing. I mean 


4 Q -is based solely on your discussions with 


5 all ties have been -have been out off. 


5 Mr. Gardner and Mr. Tjaden; correct? 


6 Q Okay. Let me show you what were marked as 


6 A That's conrect. 


7 Exhibits 2 and 3 in Mr Gardner's deposition. Take a look 


7 Q You have no other independent basis for reachmg 


8 at those and let me know when you're ready to discuss them. 


8 that conclusion; correct? 








1 It's maybe not even completely correct because I 


11 A rve seen them. 


1 1 thuik that Mr. Morris himself has explained it as well to 








13 Q And what did he explain to you? 


14 A Correct. 


14 A Why he did be formally the president. He once 


15 Q And they designate -among other things, they 


1 5 explamed his tax - tax position, what was at the - at 




16 the basis of this all. 


n otTicer, and secretary of Buvermo Properties, hie.; 


17 Q And what specifically do you recall Mm saying 


18 correct? 


18 about that? 


19 A That's correct. 


19 A As 1 recall it -but lam not an American tax 


2 Q And one is dated May 20th. 2006. That's Exhibit 


2 expert - is that he had a capital gain situation from his 


21 No. 2. And the other one is June - Tm sorry. 


2 1 former employment and that he needed to remain a resident 


22 A 2005. 


2 2 in Florida to have a good - a good situation was there; 


1 Q Thank you. 


1 and if he would be the president in D.C., that that might 


2 One is May 20th, 2005, Exhibit No. 2. And the 


2 make him tax-paying in D.C. for that capital gain. That's 


3 other one is June 1 6 of 2006; that would be Exhibit 3 . 


3 howl grabbed it. 


4 Correct? 


4 Q Isee. 


5 A Correct. 


5 When did that discussion take place? 


6 Q Do you know ifany such consent to actions were 


6 A 1 don't know 


7 ever executed identifying Mr. Morris as the president of 




8 the company? 


8 A Yeah, absolutely, because I've never spoken to 


9 A I don't tWnk so because although we decided that 


9 the man after that and only before that. But that was not 


1 he would be the president, I think it never happened 


1 the moment to discuss that. 


11 because he requested not to be nominated the president. 


11 Q Okay. But you don't recall - 


12 Q I see. 


12 A I don't know - 


1 3 Did he requested that of whom? 


13 Q -what season - 


14 A 1 suppose. Mr. Gardner and Mr. Tjaden; not 


14 A -when it was. 


15 myself. 1 have not mvolved myself in the Mruig other 


15 Q - what month - 


1 6 than that 1 have spoken to the man to - to screen him. 


16 A No.no. 1 mean it's easy. It can only have been 


1 7 But Mr. Tjaden has represented our party also m these 


17 m August or m December, because it certainly was not on 


18 negotiations. 


1 8 the phone, but it was personal. And I haven't met him on 


19 Q Okay. So your understanding that these were not 


19 other occasions than that so-. 


2 executed - that such a consent to action was not executed 


20 Q Incidentally, do you know whether anything such 






22 is based solely on your discussions with - 
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1 of the company? 

6 such things veiy well. 

7 Q I see. 

1 3 shareholders. We're - we're not executives. 

14 Q Okay. So you're almost sure that it's happened 

15 just because you trust that - 

16 A He always gets it done. 

17 Q -Mr.Oardnci'sdoncit? 

18 A Absolutely. 

19 Q But you have no other independent confirmation of 


1 A No. 

4 A 1? 

5 Q Yes, you. 

6 A Or Donelux? What do you mean? 

7 Q You personally. 

8 A Personally no, no, no. 

10 FP hivestment, hic.? 

12 think Fidelio is that - that share that was Mr. Bonacci's. 

1 3 That doesn't go to the partners; but it goes to the 

15 Q Let me ask it this way: Do you know who the 

16 shareholders of FP hivestment, hic. are? 

19 Q Okay Let me show you Exhibit 7 to Mr. Gardner's 

21 the FPEP operating agreement. 

22 (The witness reviewed document.) 


1 Q Would you be concerned if it hasn't been done 

2 yet? 

4 Q Okay. You have no interest with Janivo; correct? 

6 Q Or in Janivo, 1 should say, or Janivo. 

7 And you are not an officer, member, or employee 

10 Q And by "FPEP" 1 mean EP Executive Partners, LLC, 

13 Q Okay. You know what I'm talking about? 

15 Q Do you know who the current members of FPEP arc? 

16 A There's Mr. Millspaugh and Mr. Gardner. 

17 Q Do you know ofany other members to FPEP? 

1 8 A Yeah. Thaf s - what is that? - FPEP, very 

19 small, small, tiny thing. 

20 Q FP hivestment, hic? 

22 Q Do you hold an office with FP Investment, lie? 


3 night? 

7 A It has. 

8 Q Okay. 

9 A Yesterday. 

10 Q It was amended, and there was a written amendment 

14 Q I sec. 

16 writing yet, correct? 

18 Q Andjusttobcclear,whenIsay"amendment,"I 

2 interests designated in this agreement. 

2 2 was the people, names of the des- - 1 call it the 
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1 A 


That's 


2 Q 


At leas 


3 A 


TheNe 


4 Q 


TheNe 



i Q -- Gardner requesting the change -- 

) A We're very aware of -- 

Q - to Buvermo's presidency? 

1 A --of all these 78 people, presidents] 

2 United States companies. We always think 
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1 Q Uh-huh 


46 


1 1 A It might be two years ago, something like that. 


2 A -but different developers to -to bring 


ur 


2 Q Okay. That would put us in the 2004 time frame? 


3 equity to. 






4 Q Oltay. Whatwas wrong with sort of the 


nodelthat 


4 Q All right. Certainly, in any event, it was 


5 you had in place at the time, if anything? 




5 before Mr. Morris was hired; correct? 


6 A We were 80-percent dependent on one. \ 


Ve didn't 


6 A Oh, yes - 


7 like that. 




7 Q All right. 


8 Q OnJBG? 




8 A -absolutely. 


9 A Yeah,JBG. We like JBG a lot, but we th 


ink it's 


9 Q And what did you at the time -the three of 


10 a bit narrow. 




10 you - or even the four of you - you, Mr. Tjaden, 


11 Q So Mr. Gardner wasnt successful in dive 


sifying 


11 Mr. Zachariasse, and Mr. Gardner - envision would happen 


12 the range of developers? 




12 upon the hiring of this new president? 




group 


13 A hiwhatway? 


1 4 of people that he's very intimate with is that grou 


p. And 




15 we - we thought it might be refreshing to have s 


mebody 




1 6 taking other relationships, as is developing now. 


And 


1 6 new man would take the role of Mr, Gardner and Mr. Gardner 


17 we're very happy that it really happens. 




17 would take the role of Mr. Zachariasse. That was the idea. 


18 Q Okay. And, in fact, Mr. Morris accomph 


hedthat 


1 8 What that legally completely means - but that was the 


1 9 by initiating the Spotswood Valley deal; correct? 






20 A Yeah, that -that was also one of that W 


hat I 


2 But being very comfortable with Mr. Gardner as 


21 triedtosaywasMr.Millspaughnow. But Mr. M 


orris also 


2 1 our fiduciaiy, we were very careful not to give all that 


22 did that with Spotswood, 1 think. 




2 2 position immediately to a new guy we didn't know. 


1 But it might have come without hun as we 




1 Q Well, let's break it down because 1 think we have 


2 because the relationship was always - also a man 


that we 


2 a lot of positions involved. 


3 did other busmess with before, so it was not completely. 


3 Obviously, Mr. Gardner holds several positions 


4 Q Okay. But 1 don't think that - you're not 






S disputmg that Mr. Morris was responsible for bringing in 


5 A (The witness moves head up and down.) 


6 the Spotswood deal; correct? 




6 Q Okay. Tm interested, at least initially, with 








8 Q I'm sorry? 




8 that- 


9 A You have read that. I've mitten that dowr 




9 A That one was supposed to be as ofthe fust day 


10 Q Oh, okay. 




10 ofhis entering the company. 


11 A Yeah. 




11 Q Jonathan Morris was to assume the title and role 


12 Q All right. 






13 A No. 




13 A Yes. 


14 Q Just to be clear, you're not disputing that? 




14 Q And what was then to happen with Mr. Gardner with 


15 A No, no, no, I'm not. 




15 respect to Buvermo? 


16 Q When did these discussions about Mr. -a 


bout 




1 7 fmding a replacement for Mr. Gardner begin? 




17 a - as an employee because that is for his Social 


18 A Instead of saying the date, that was when 




1 8 Security, tax type of things. And - and he would maintain 


1 9 Mr. Zachariasse announced that he would not be 


erylong 


1 9 the - the president ofthe management company, the Fidelio 


20 among us. 




20 management. 


21 Q Okay. So you have no recollection of wha 


year 




22 it was? 




2 2 Mr. Gardner rcsishng to the idea of removing him as 
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as also consulting us and Mr. Gardner, b 



developments, where we should go. And he was ~ 1 
long and had a very strong relationship with both the 






6 development - in a real est 



in the U.S. Whether 



f Q -through 2005 



roughly speakmg? 
A Longer than I h 



r. Half December, I think he 



lat this was a good proposal. And 
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Gardner regarding Mr. Gardner' 



Q Okay. That's something that was prepared by 



t their role -everything 



5 Q Okay. And as of that da 


eMr.Gardne 


6 assumed the role - I apologize - 


Mr. Gardner 


7 with being paid $150,000 per y 




8 A Yes. 




9 Q Okay. That was his ann 


al salary; corr 


10 A Yeah. 






g of what his 


12 salary is currently? 




13 A Currently that is the 150 




14 Q Okay. Now, you recogn 


zethatMr.G 


15 played a role in bringing in the 


leston Interna 



. But what the role exactly is 
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1 people can bring a project or you can find a project. And 


1 A Yes 


2 I don't know how this happened, and I'm not really 


2 Q Okay. And the following sentence -rm just 




3 trying to get on the same line here - starts with "So 


4 MR. HADDAD: Can we mark that as Exhibit 1 to 


4 implicitly he claimed PI on both the Spotswood and Reston 




5 Heights projects." Do you see that? 


6 (The declaration was marked Plaintiffs Exhibit 


6 A Yes. 


7 No. 1 for identification.) 


7 Q And it says after that, "The last one sourced by 


8 BY MR. HADDAD: 


e JO." 


9 Q Mr. van Rhee, please take a look at what's been 


9 A Yes. 


1 marked as Exhibit 1 to your deposition and let me know i 


10 Q Okay. That would be John Gardner; correct? 


1 1 you recognize this document. 


11 A Yes. 


1 2 (The witness reviewed document.) 


12 Q So you at least recognize at the time ofthis 






14 Q This is actually entitled "Declaration Regarding 


1 4 sourced by John Gardner; correct? 


15 the Termination of Jonathan Morris at Buvermo, Inc."; 


15 A Yeah. But whether I would use the word 


16 conect? 


16 "sourced," again, I don't know. But that was his part of 


17 A That's correct. 




18 Q And this is something that you prepared on or 


1 8 with JBG and this is JBG's project. 


19 about April 1 3th of 2006; correct? Let me direct to you 


19 Q Okay JustgoingbacktoExhibitNo.lOto 


20 the last page of the document. 


2 Mr. Gardner's deposition, my question to you is: Has, to 


21 A Here (indicatmg) I see -I see different 


2 1 your knowledge, Mr. Gardner been compensated for his role 




22 in sourcing the Reston hitemational Center deal? 


59 


6l" 


1 right lower comer. But yours, something else here on it. 


1 MR. SMTTH: Do you mean a promoted interest, or 


2 Q I will represem to you that those are Bates 


2 do you mean somethmg different? 




3 MR. HADDAD: hi any way 


4 But if you'll turn to the last page of the 


4 A No, as far as I know. 


5 document and look at the bottom left - 


5 But 1 mean you constanUy suggest that people get 


6 A Okay. There still is the orighial numbers, yes. 


6 compensated for sourcing a project, but that's not what it 


7 Okay. 


7 is. We compensate people for successfliUymanagmg our 


8 Q But if you'll look at the bottom left side - 


8 mterest m a project. It's - it's not that we give money 


9 A Yes. 


9 because they source it; we give money if they bring it to a 


10 Q -on the last page ofthis document, it bears a 


10 good end. 


11 date ofApril 13, 2006. Do you see that? 


11 BY MR. HADDAD: 


12 A Yeah. That's it, yeah. I think that's it. 


12 Q Okay, rmnot- 


13 Q That's about the time that you drafted this; 


13 A There's a very different approach. 


14 conect? 


14 Q I don't agree with your characterization of what 


15 A This is when I made it final; right 


15 fmsuggesUng. 


16 Q Now, tummg to the last page ofthis document, 


16 fm just askmg you whether Buvermo or Fidelio or 




1 7 anyone else, for that matter, has compensated Mr. Gardner 


18 "JM took this all very qmetly". Do you see that? 


1 8 for sourcing the JBG deal? And your answer to that is 


19 A Yes, yes. 


19 "No"; correct? 


2 Q Now, movmghalftvay down that paragraph, there is 


20 A Correct. 


2 1 a sentence that says - that begins with "Then he pointed 


21 Q And let me ask a similar question, different but 


22 to specific text in the contract". Do you see that? 


22 similar. Does Fidelio or Buvemo, for that matter, have 
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1 any intention in the future of compensating Mr. Gardner for 


64 




2 Q Okay. Do you have any understanding as to how 


3 A No. 


3 much of a time investment he needs to put into that deal 


4 He cc-invests. That should be it. 


4 during its life span? 


5 Q Aside from his - 


5 A I have no idea. 


6 A No. 




7 Q -co-investment? 


7 offer letter? 


8 A No. 


8 A Yes. 




9 Q And why - 


10 brealc. 


10 A Yes. 


1 1 (Whereupon, a brief recess was talcen.) 


11 Q And why did you feel that he should be entitled 






13 Q Upon Mr. Millspaugh's hire he was provided with 




14 an offer letter; correct? 






15 Q Uh-huh. 


16 Q And among other things Mr. Millspaugh has been 


1 6 Well, are you sure that it's him who's managing 




17 it or Mr. Garohik? 


1 8 hitemational Center; correct? 


18 A It's different roles. As I said, we supply 








20 Q Uh-huh. 


2 1 Mr. Millspaugh is doing - what work is he doing on the 


21 A We are not the developer ourselves. So he is 


22 Spotswood Center deal? 




1 A He is managing our involvement there. 


1 to ou earlier it's not who mitiates it It's the one 


2 Q And what does that entail? 


2 who brings to it a good end, from our perspective. 


3 A I don't know in detail. He meets with the 


3 Q Uh-huh. 


4 people. He ~ all kind of decisions having to be made by 


4 A And that he has to do. That's his role. He is 


5 the developer there. Ho does that together with them. 


5 our man to see to it that our money is well invested. So 


6 Q Who is the developer? 


6 if that is successful, he should be rewarded for that. 


7 A Mr.Garchik. Dolsayitright? 


7 That's how we see it. 


8 Q Okay. And Mr. Garohik is responsible for 


8 Q The money in Spotswood was invested prior to 


9 developing - has assumed the role of developer of that 


9 Mr. Millspaugh's hiring; correct? 


10 property; correct? 


10 A Yes, 1 suppose so. 


11 A 1 don't know that very correctly. 1 know that 


11 Q Uh-huh. 


12 our contact there is Mr.Garchik. But whose role in that 


12 A Although, I never know what the exact moment of 


1 3 project exactly is - we are equity providers in that. 


1 3 bringing the money is and what conunitting to bringing the 








1 5 Q Okay. And you keep suggesUng that Mr. - or you 








17 investment; correct? 


18 A No idea. 




19 Q Okay. Do you know how many meetmgs he's had 


19 Q Okay. And you've stated that as part of his 






21 he came aboard? 


21 A Yes. He told me that. 


22 A I have no idea I'm not the controller of the 
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1 often or when he meets with individuals; correct? 

5 Valley deal entails; correct? 

7 Q Now, with respect to the Restonhiternational 

9 project? 

12 Q Heavily involved? 

14 Q Okay. What do you mean by "heavily"? What is he 

16 A What he does for all the projects that we are 

17 involved in, taking care ofour interests there. But what 

20 A No. Seeing what he exactly does day-to-day for 
22 Q Well, you're compensating him for that; correct? 


1 Q Well, he's also been hked to locate new deals; 

2 correct? 

3 A Correct. And he did. 

4 Q He could very well be working on that; correct? 

5 A Also. 

6 Q You don't know what he's workmg on. You just - 

7 A No. He tells that he is workmg on those 

8 existmg deals. 

9 Q Uh-huh. 

10 A That's what he tells. But we don't count the 

11 hours. 

12 Q What specifically has he told you that he's done 

15 together with him last -last visit I made. And he is 

1 6 gomg there at least once a month, I thmk, that he told 

17 me -gomg there. And that's quite far away. It's many 

18 hours ma car before you are there. 

1 9 But then 1 suppose he's on a weekly basis in 

21 Q I'm not askmg you to suppose. I'm just asking 

22 you to tell me what you actaally know. 


3 Q Okay. 

9 hiternational Center; correct? 

16 Q Do you have any understanding as to whattime 

18 Mr.Millspaugh? 

19 A No,Ido„'tknow The only thing I know is that 

2 he works very hard and that he makes extremely many hours. 
21 So he must be busy with the project - with the current 
2 2 projects. Which one most busy 1 don't know. 


2 aetaally know how many time (sic) he spends on something. 

3 Q Okay. So as far as you know, he - you went with 

5 A Yeah. He showed - 

6 MR. SMITH: You've asked him, and he says he 

10 Q You stated that you went with him to Spotswood 

11 Valley; correct? 

12 A Yes, I did 

13 Q That was on one occasion? 

16 been there before? 

21 Q Okay Did he tell you what he does there when he 

22 goes? 
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1 A He might have told me. 


1 do this for years. 


2 Q Butyoudon'trecall? 


2 Q Okay You, as Mr. Tjaden did, wanted a long-term 


3 A I don't recall at all, no. 


3 employee? 


4 Q Has he told you specifically what he has done in 


4 A Yeah. We wanted a long-term commitment to us. 




5 yeah. 


6 A Not that I recall. But it doesn't mean no. 


6 Q And what do you characterize as being a long-term 






8 as to what actions he's taken witli respect to the Reston 


8 A Not looking for otherjobs while you're here. 




9 That's - that's what I call a long-term commihnent. 


10 A What I know, anyways, that he prepared the -- 


10 Q Okay. 


11 our board book. 


11 A Not seeing it as a career step. 


12 Q The board package? 


12 Q Okay Do you have m mind any year range as to 






1 4 including that also. I mean he is working on it, as far as 


14 A No 




15 Q Do you consider two years to be a long-term 


16 very happy with him, so I think he does well. 


16 commitment? 


17 Q Okay. As far as you hear, what have you heard 


17 A No. 


18 that he's done? 


18 Q Okay Do you consider five years to be a 


19 A That he's working hard for our projects. That's 


19 long-term commitment. 


20 what I hear. 




21 Q Okay. Who did you hear that from? 


2 1 many years, 1 say no, I have not, then don't go - 


22 A From his vice president, who had a very different 


22 Q rm- 


1 opinion about his predecessor. 


1 A -the way that I gave the next -I take a high 




2 one, a low one, a high one, a low one. 


3 A KaraMcCormick. 


3 Q rmjust asking you: Do you consider five years 






5 Incidentally, do you recall ever having 


5 A That can be a long-term commitment. 










8 A That's a difficult question But he might have 




9 brought that up, that he would not have forever a role for 


9 leave after five years, you're not wrongdoing to the other 


10 her, what is different firom discussing terminating. But 




11 whether she would have a long-term future, that I think he i 


1 1 after two years, I mean you're not honest, in my value 


12 brought once up. ! 


1 2 system, whatever the offers you get arc. 


13 Q So your recollection is that he suggested to you 


13 Q Okay. Do you believe that the reverse applies; 


14 that she may not have a long-term futare with - 




15 A I think that what he suggested to me is that she 


15 terminate him after two years, then that's not right? 


16 had ambitions to go more into the market and that he didn't ; 


16 [,lR.SlvlITH: Object to form 


17 thmk that that was her strengths and that she might be not 1 


17 A Not at all. I mean if you contract somebody, one 


18 completely satisfied in the other side of her role. 1 


18 thing is the commitment in time; but the other thing is 




1 9 that he has to perform his role well. And if that is not 


20 Mr. Gardner, did you consider how long you wanted the 


2 the case, then whatever your idea was, your intention was. 




2 1 you have to stop that as soon as possible. 


22 A We wanted stability, so we want somebody who can 1 


22 BYMR.HADDAD: 



MDW Court Reportitig, Inc. (703) 591-2341 



Case 1:06-cv-01131-HHK Document 32-5 
Morris vs. Buvermo, et al. 



Filed 02/07/2007 Page 20 of 32 

Deposition of A. van Rhee 12/06/06 





1 A That was for an indefinite eriod 




2 Q Okay. So do you have a recollection - what, if 


3 terminate somebody - 


3 anything, do you recall about discussing with Mr. Morris 


4 A Then it would be wrong, yes. Yes, I agree. 






5 A For an indefinite period. That's what I recall. 


6 well, have you ever had any discussions with Mr. LoPinto? 


6 Q So you recall asking him how long -do you 




7 recall asking him that question? 


8 Q Do you ever recall expressing to him your 


8 MR. SMITH: That's been asked and answered twice. 




9 THE WITNESS: Say that again. 






11 Q He must have heard that? 




12 A Yes. 


12 commit for? 


13 Q Okay. Do you generally recall discussing - 


13 A No. But I recall asking him whether this was 


14 A Because - 


14 something that was for him; ajobifeverything went right. 






16 A - it's so at the -at the core ofwhat we are 




n looking for. We are not looking for short-term things. We 


17 that, asking why people are joining, whether they do that 


18 had one for over twenty years. If we could get another one 




1 9 for over twenty years, whatever it would be, that would be 


19 they're really looking for. 


2 stable. You cannot put all your trust in somebody who 


20 Q And what was his response to that? 


2 1 comes and goes and comes and goes. 


21 A That this was what he was really looking for. At 


22 Q Okay. And do you recaU ever discussing your 


2 2 this - at this phase of his life this would be a very 


] ,^^^^^,^^,^^^^^^ 


1 nice - as I recall it - but I don't know how he stated 




2 that literally or whatever - that this was a nice last job 






4 the downturn, at least - no, it was not the down-turn yet. 


4 Q Okay. He left you with the impression that he 




5 was willing to make a long-term commitment? 


6 estate market would not last. So that there could be a 


6 A Yeah. 


7 time that there wouldn't be much business, because we were 


7 Q Do you recall how many interviews you had with 


8 basically - as we did, after all, we sold about all our 




9 port- -our whole portfolio. 


9 A One or two. 


10 So we discussed that, that - whether we would 


10 Q Do you recall where those interviews took place? 


11 stay committed; although, we might go through a very slow 


11 A One must -was in a hotel. I think it was the 


12 period. And there I - because we - every ten years we 


12 Hyatt somewhere downtown. But, anyway, in - in the area 


1 3 commit to this business. And we just had the decision of 


1 3 here; but I dont know exactly which place. 




14 Q One you believe at the Hyatt in D.C.? 


15 operation. So that - he asked how committed we were. 


IS A Yeah. I think it was ttte Hyatt. But it was a 






n are. We review that every ten years. They say tttis is 


17 Q That was in the District; correct? 


18 indefinite. 


18 A Yeah, I think it was in the District. But even 


19 Sol explained to him that we were committed for 


19 it may be in Virginia. I dont know. 


20 another ten years. 


20 Q Okay. Let me show you what was marked as Exhibit 


21 Q Okay.Anddidyouspeakwithhimaboutwhathis 


21 No. 14 to Mr. Gardner's deposition. 


22 level of commitment was? 


2 2 (The witness reviewed document.) 
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1 Q This is Mr. Morris's offer letter; conect? 


1 Q Okay ISandahalfpercentistheentireFPEP 


2 A That's correct. 


2 promoted - 




3 A That is the - 


4 letter prior to it being provided to Mr. Morris for his 




5 signature? 


5 A What we have said, that is the maximum that we 


6 A Absolutely. Things like that Mr. Gardner is not 


6 will -will give. 


7 executing before he has both Mr. Tjaden's and my consent. 


7 Q Okay Butdoyouknowwhether-ofthatlSand 


8 Q Uh-huh. 


8 a half percent what portion of it belonged to Fidelio? 


9 And the terms of this offer letter, did you agree 


9 A Mr. Bonacci's portion belonged to F del 




10 Q Okay Do you know what portio that was 


11 A 1 agreed to tliem, yes. 


11 A 1 think that was the 3 and a half, the d fie ence 


12 Q Do you recall -- well, do you recall negotiatmg 


12 between 12 and 15 and a half 


13 these terms with Mr. Morris? 


13 Q Okay. And gomg down to the Futu e P ojects 


14 A I didn't negotiate it. I gave my powers to 


1 4 section, this refers to an FPEP promote curre tly ava lable 


1 5 Mr. Tjaden to represent us m that. 


15 to Mr. Gardner? 




16 A (The witness moves head up and down.) 


n Do you recall proposing any changes - well, do 




1 8 you know who drafted this agreement, by any chance? 


18 A Yeah. 


19 A No. 




2 Q Do you recall proposing any changes to this 


2 A Yes. 


2 1 agreement before it was submitted to Mr. Morris? 


21 Q And this agreement provides that Mr. Morris would 


22 A I remember having discussed a few issues like the 


22 be entitled to Mr. Gardner's FPEP promote for all projects 


1 12- to 10-percent change, what is not of my liking. But I 


1 . initiated by him prior to December 31, 2005; correct? 


2 agreed to it anyway. 


2 MR. SMITH: Object to form 


3 Q All right. Do you recall discussing any other 


3 A 1 don't know. I have to- 1 have to check - 


4 aspects of this letter with either Mr. Gardner or 




5 Mr. Tjaden prior to its presentation to Mr. Morris? 


5 Q Okay. 




6 A -the letter to see ifthat is true, but that is 


7 on it. But basically since the negotiation has been done 


7 of no use. You can read it as well, whether that's true or 


8 in my name, 1 consent. That's the way how we operate. You 


8 not. 


9 know, 1 say, "You can do it for me. " Then I don't take it 




1 back if not everything of it is to my liking. 








12 time of this - in June of '05 as to what FPEFs 




1 3 promoted ~ 1 mean Fidelio Properties' FPEP promoted 


13 manner of trust. 










16 A Can you repeat that. 


16 A Whatever he contracted I support. 






18 this letter was provided to Mr. Morris as to what Fidelio 




1 9 Properties' FPEP promoted interest was in the Sheraton 


19 works? 


2 Reston parcels and Twinbrook? 


20 A No. 


21 A As far as 1 know, we had 15 and a half percent in 


21 Q Okay At any time? 


2 2 everything; so I suppose that was also for these two. 


22 A Not by me. But I know Mr. Gardner did. 
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1 Q Okay But you weren't present for those 

4 Q Before his hiring. 

5 A No Before his hiring I haven't been present at 

7 Q So I take it, then, you made no representations 

8 to Mr. Morris as to what would be - you, yourself 

9 personally made any representations to Mr. Morris as to 
1 what would be required for him to obtain a promoted 

13 period before the contracting. And the next time I talked 

14 to him when he was in our company. So I have not been - 

1 5 after the mterviewing, what was not so specific about such 

16 things, I have not been involved. Mr. Tjaden has done that 

1 7 for me because he's much more often in the States than I 

19 Q Let me ask it to you this w^y- 

20 A Yeah. 

21 Q -did you at any time advise Mr. Morris prior to 


i 1 Q Okay. Just let me finish my question. 

1 3 you do not recall telling him that he would not be entitled 

: 8 And you'is not aware ofanybody else having told 
9 him that; correct? 

1 4 don't want to have said something that 1 don't know that he 

16 BYMR.HADDAD: 

17 Q Okay. Imjust asking you - 

19 Q -whatyouknow 

20 A No. But I tried to specify the question. 

21 Q Okay. Butjust to be clear, rm just asking 

2 2 whether you told him or whether you know of somebody else 


4 Q Okay. And do you know whether anybody else 

5 advised him of that prior to his Wring? 

7 Q Okay. And - 

8 A I suppose so, but that is not knowing. 

1 1 mterest unless a deal closed before he was termmated? 

12 MR. SMITH: Isn't that the same question you just 

15 MR. SMITH: Objection; asked and answered. 

16 A 1 know I've told him, when we told him about our 

20 Q Okay. Prior to that you don't recall tellmg him 

21 that- 


1 having told him? 

2 A 1 don't know for sure. And I haven't told him. 

3 Q Did you or anyone else, to your knowledge, advise 

4 Mr. Morris prior to his termination that he would not be 

5 entitled to receive a promoted interest unless the deal was 

7 A That's the second time you have the same 

8 question 

9 Q It is not. 

12 discussed his termination with him. 

13 Q All right. Let me simplify this question, then. 

17 promote? 

18 A No. 

19 Q Okay. And are you aware of anybody else having 

21 A Not in detail. 

22 Q And do you recall at any time prior to 
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Q Youthmkhe' 

A Yeah. 

Q And you felt 



Q Okay. Why didn't you like 
A I didn't like his character. 



d agreed with Mr. Tjaden, who was 



Q When did you ge 
he should do? 
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90 






1 responsibility to prepare a board package - 




2 A Yes. But we agreed in the end that he would do 


3 didn't prepare the board book; but that he had Mr. Gardner 


3 it the next time. 


4 do everything. He even didnt read the boolt very well. 


4 Q Okay 


5 So I was very, very disappointed then. So we 


5 A But I mean you asked whether I felt eonfirmed in 


6 discussed that, that it was his role; so that at next 


6 my doubts about the man, yes or no. Now, that was a 


7 meeting he should make the presentations, that he should 


7 negative; but then coming up with Spotswood was a positive. 




8 So I was - 1 was in doubt for a long time. 






10 Q Uh-huh. 


10 negative. 


1 1 How do you know that Mr. Gardner was the sole 


1 1 He'd only been working there for a little over a 


1 2 person - well, how did you know that Mr. Gardner prepared 


12 month; correct? 


13 it and not Mr. Morris? 


13 A Yeah. 


14 A Well, we found out during the meeting; and he - 


14 Q All right. And yet you expected him to make a 


15 heeonfirmedthat. 




16 Q Mr. Morris eonfirmed it? 




n A Both confirmed it. 




18 Q Okay. How do you know that Mr. Morris hadn't 


18 and then taking the lead in the meeting and maybe saying. 


1 9 reviewed it? - 1 think is what you stated. 


1 9 "Now, here for this I give Mr. Gardner the work because he 


20 A Because he was surprised about things coming up 


2 is more intimate with this than lam." 


21 during the meeting. I mean normally you would expect him 


2 1 But he didn't take that role at all. He didn't 


2 2 to take the lead and to explain us, but Mr. Gardner had to 


22 take any - any president's role. 


1 explain him a bit (sic). 


1 Q Now, the December board meeting was the next one; 








3 A Yes. 




4 Q And what was your impression ofhow that board 


5 One - one of the things that he had brought as 


5 meeting took place? What was your impression of the 


6 one of his strengths was his position with the Guggenheim 


6 presentation at that board meeting? 


7 family. He knew them well, and that could - could bring 


7 A I don't recall that so much; so, I suppose. 


8 another type ofprojects (sic) to us. 




9 Now, that subject, he brought himself But the 




1 whole rest, I got the idea he wasn't interested in at all. 


1 for putting that board meeting together? 


11 Q This was a management committee in -- 


11 A 1-Isupposethat-thatitwashim. 


12 A In France. 


12 Q So he in effect as ofDeeember satisfied your 


13 Q -in August of '05; right? 


13 concerns that you had expressed back in - 






15 Q Do you recall what time in August it was? 


15 Q -in August? 




16 A Up to the meeting 


17 Q hi any event, Mr. Morris had been hired by the 


17 But then a few other things happened in December. 


18 company in June of '05; correct? 


18 I think that we visited Cassidy&Pinkard. Wasthatin 


19 A Yeah. 




2 Q And he didn't start until June 27th of '05? 


20 my - my character doubts about him - one is the work. 


21 A Yeah, yeah. j 


21 The other thing is the character. I was in December again 


22 Q So you feU that it would have been his | 


22 confirmed in this - in what I had found his character 
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1 problems 


! 1 all kind of comments about every girl walking by. 


2 Q This is a meeting with Cassidy&Pinkard. Who 


^ 2 I mean that -that to me- but ta a different 


3 attended that meeting? 


; 3 character. But I was -I thought: Is this our managing 


4 A The partners and -- and the management. 


i 4 director in this States. 


5 Q Okay. So yourself, Mr. Tjaden- 


1 5 But maybe it's a positive here. I don't know. 


6 A Myself, Mr. Tjaden, Mr. van tHoofl also. 


i 6 For me it's not. 


7 Because the December meeting was the farewell meeting for 


1 7 Q It depends who you ask. 


8 Mr. Zachariasse, Mr. van tHoofl also attended. Mr. Vis, I 


1 8 A Yeah. 




9 Q Okay. So he was commenting on girls? 


10 was also there. But whether he went with us to Cassidy & 




11 Pinkard I don't know. Anyway, I think so. Isupposeso, 


1 11 does it from time to time, I suppose. But it was nothing 


12 he was there as well. 


12 but that. 


13 Q And what about Mr. Gardner; was he there? 


13 Q Okay As far as getting the work done and doing 


14 A He was there. Oh, absolutely, yes. 


i 1 4 what he was supposed to do in his position as president of 


15 Q And Mr. Morris was there also? 


1 1 5 Buvermo, did you have any concerns come December of 05? 




U6 A No, I don't think that. 


17 Q And what is it that Mr. Morris did at this 


17 Q Okay to December of'05 there came a decision 




^ 18 to instruct Mr. Gardner to limit his appearance at the 






20 was absolutely immature. 


20 A I don't recollect it'that way. 


21 Q He sat with his foot up on the table? 


21 Q Okay. 


22 A Yeah, yeah, yeah. I mean he's --he was just not 


22 A I certainly have not said that. What I have said 


1 behaving at least as Europeans bellave. It's always 


1 is after discussing a lot with Mr. Tjaden, with 


2 diflicult for us to - to judge how that is in the States. 


2 Mr. van tHooft, with Mr. Vis, we should give the man a 


3 But I have never seen this in the States either so -. 


3 fair chance to - to go through this transition. 


4 Q Other than putting his shoe up on the table, what 




5 other things did he do that you felt were immature - 


5 full-time presence of Mr. Gardner up to the end of year. 




6 Now, that was about two weeks from where we were, I think. 


7 Q -behavior? 


7 So we said: My God. Let's get this to end of year. Then 


8 A -specifics. But he -he confirmed all kind of 


8 Mr. Gardner goes to his one-day-a-week idea. Let's see how 


9 doubts I had about his character. 


9 that works out. 


1 But, still, I cooperate with people being not my 


10 Q Who proposed the one-day-a-week idea? 




11 A That was the old idea. 


12 mean that is the basis - whether I like somebody is not 


12 Q The old idea? 


1 3 the basis for givhig him a position. 


13 A Yeah, that -that was already -whether it was 




1 4 exactly one day, but he would be full-time in the office 


1 5 table, you have no specific recollection of anythmg else 


1 5 until the end of the year. And after that whether it's in 


16 he did that confirmed your gut feeling that he was 




17 immature? 




18 A Oh, I remember when we were in France in August, 


1 8 have been two days. But, anyway, far less than half 


1 9 we were at the beach - and I mean I don't know his age, 


19 Q Did you feel that Mr. Gardner's -Umiting 




2 Mr. Gardner's time in the office was necessary for 




2 1 Mr. Morris to complete the transition? 


22 behaving there at the beach as a - as a 16-year-old, with 


22 A That might be. We wanted to give him that 
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Q Okay. And what specifically do 



Q Okay. And i 
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1 doesn't help if you want to give people a fan chance. 


1 A Yes. 


2 Q Isee. 


2 Q Sitting here today, do you recall that 


3 So you don't thinlt it's necessary to - you 




4 didn't feel that it was necessary to tell him about your 


4 A Yes, 1 recall it. 


5 concerns in December? 


5 Q Okay. And did Mr. Gardner at that tune give you 


6 A No; I didn't think that that would help. I 


6 any specific examples of these concerns that he had? 


1 thought he was stragglhig in the transition, as Mr. Gardner 


7 A I don't recall that. 




8 Q Okay. Did you question Mr. Gardner as to how he 


9 as much - we - that we should give him more time in the 


9 might have known that, given his Ihnited exposure to the 


1 second phase of it because that was the better test than 


1 office since December of 2005? 


11 the fust phase. 


11 A No. 1 think 1 rather asked why he didn't tell us 


12 Q And during that second phase of it - 


12 earlier. 


13 A Yep. 


13 Q Uh-huh. 


14 Q -is when he, in fact, managed to bmg the 


14 A 1 think that was more of my question to 


1 5 Spotswood deal to the table; correct? 


15 Mr. Gardner at that -at that time. 


16 A Yeah, so that all sounded very positive. 


16 Q Did you get a sense from Mr. Gardner as to -to 


1 7 Q Now, let's talk about this March dimier. You 


1 7 sorry - why he didn't tell you prior to the March dinner? 


18 have prepared a statement about that; correct? We've 


18 A Yeah. 


19 marked it as Exhibit 1? 


19 Q Okay. What was his response to that? 




20 A That he wanted to be loyal to the cooperation 




21 with Jonathan. 


22 A Yes. 


22 Q And did you get the impression from Mr. Gardner 


1 Q And does it accurately reflect what you recall 


1 that these concerns that he was - that his concerns were 


2 happening that evening? 


2 based on recent events? 


3 A That is my recollection, more exact than I could 


3 A I think, as ofthe first day. 


4 ever recall it now. That's the reason I made it. 


4 Q They were concerns that he had as ofthe first 


5 Q If you'll turn to Paragraph No. 5 on page 2. 


5 day- 


6 A Okay. 




7 Q If you'll just review that paragraph and let me 


7 Q -ofMr. Morris's employment? 


8 knowwhen you're done. 


8 A Thefirstfewmonthsthafsnotfairtojudge. 


9 (The witness reviewed document. ) 


9 but that was just confirmed. 


10 A Yep. 


10 Q Do you recall asking Mr. Gardner as to what his 


11 Q Halfivay through the paragraph it states, "We 


11 opinion was on Mr. Morris's performance in the last few 


12 asked JG for his opinion." Do you see that? 


12 months after the December meeting? 


13 A Yes. 




14 Q And that's referring to John Gardner; correct? 


1 4 questions. We asked Mr. Gardner what he thought about the 


15 A Yes. 




16 Q And then it says that -you state that, "He 


1 6 ever go on like this?" and said, "How do you see that. 


1 7 agreed with us that JM was not the right character for 




1 8 Buvermo/Fidelio, but even more important that he did not 


1 8 not completely to my surprise, because 1 was about 


19 see JM spending enough energy and time for Fidelio to 


1 9 convinced that this was going to end - but that he was 


20 successfiilly generate enough new deals. Moreover, he saw 


20 confimingitall. 


2 1 JM taking too much distance from the business details. 


21 Q Okay. 
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2 And maybe Mr. Tjaden know - knew more about that 
5 but worries that Mr. Gardner had about how things would be 

8 and - and these things is what he said. 

1 place; and he also advised us to keep him for a while in 

11 place in the president of F - of Fidelio Partners 

15 a good fiduciary representative for us in the States. 

1 9 during the period of December through March, before coming 
21 A No. We did it immediately after that because our 


2 thought that that was very important. It's - it's not a 

3 large company; I mean there are very few people there. And 

4 that she came, first, with an enormous relief- because, 

5 of course, it's very difficult to complain about your 

7 you do that, that's the end of your job. So she felt for 

8 the first time free to say what was going on in that 

9 office, what she didn't like at all. 

1 1 What specifically did she tell you? 

12 A That the man, first, was not spending much time 

1 3 there; and that when he was there, that, as far as she 

1 4 could see, he was more often busy with his personal 

16 Q Anything else? 

17 A Oh. maybe other things as well. 

18 Q Nothing that you recall sitting here today? 

19 A Not -not specifically. 1 don't think that's so 

20 interesting. 

21 Q It says here on Paragraph No. 6 - 


2 don't trust him, whatever the reason is, we cannot work 

3 like that. 

4 And the other thing is: Was he doing his - his 

5 offtce work or his other work right? That was not the 

6 issue basically for us. 

8 during -- during the - the dinner; that John Gardner said 

11 But the day after that, when we informed 

1 2 Kara McCormick about our decision, then we got stories 

1 5 were not discontmuing him because he wasn't doing his - 

1 6 his office work right, because we are not controllers of 

1 7 the office work of the president, but because we could not 

1 8 trust him with our mterests hi the U.S. anymore because 

2 1 the goings-on in the office after you made the decision to 
2 2 terminate Mr. Morris; correct? 


1 Q - in the last sentence of Paragraph No. 6 - 

3 Q -"JT and myself- that's Joost Tjaden; 

4 correct? 

6 Q - "and myself discussed how to proceed and 

7 agreed that we wanted to play this in a deceit vayu der 

8 recognition ofthe positive role JM had played sourcng 

9 the Spotswood Valley Square Shopping Center proje t v a 1 s 

1 relations with Steve Oarchik and Guggenheim Family Trust. " 

11 A That's right. 

12 Q So did you anticipate at that time wanting to 

14 A Thafs a very difficult question. We wanted 

1 6 but it was bad for him as well. And he had had one 

17 positive thing to us, as far as we could see that; and that 

19 the Spotswood Center deal. So we said, "Somewhere we want 

2 to reward you for that as a farewell gestare." 

21 Q And thafs what you felt that would be fair; 
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an that it's very difficult for anybody to be 

r twenty years. There's some kind of shadow 
d. That's always difficult. Some people manaj 



anagement is sharing in that total ant 
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1 A -and he was already then, I think -I think it 


1 went. 


2 was already then and not just at the dinner, saying that's 


2 And then it still went wrong. Andth w d 


3 somethirtg that had nothing to do with him. 




4 And he was seeing the other side of what was 


4 late for him; he couldn't stop anymore. 


5 there, the papers of - that was - we had to make changes 




6 in the EPEP because Jonathan had to be brought in. And 




7 there was that paper you have in one of the exhibits with 


7 continued on with that discussion? 




8 A Yeah, absolutely. 


9 attachment. It looks like that (indicating), if you have 


9 Q And do you recall what specifically 1 t d 


1 these designations, and where by accident they had just 


10 on about? 




11 A Constantly that we were doing things behind his 


12 So where Mr. Bonacci had been in the paper, they 


1 2 back that were part of his pay - pay scheme. 


13 had put Mr, Morris, And so he saw 10 percent for John and 


1 3 Well, it was just not the case. But you couldn't 


14 3 and a half percent or something, what it is in that 


14 try to explain; it didn't derive anymore. 


1 5 paper, for me; and he got mad, I think. 


15 Q Now, that discussion about doing things behind 


16 Q Okay. Your discussion with Mr. Morris about the 


1 6 his back, that came after Mr. Gardner withdrew these two 


17 offsetting the operating expenses of Buvermo, would you 


1 7 documents from his pocket; correct? 




18 A No, he didn't withdrew (sic) it from his pocket. 




1 9 It was on the table between Mr. Gardner and me when 


20 Q And both ofyou were speaking in a heated 


2 Mr. Morris came to the drinking table. And he wanted to 


21 fashion; correct? 


2 1 know what that was. And then he said, "I don't know these 


22 A Yes. But I slowed down and he didn't. 


22 papers/^ 


1 Q And you were insisting during that discussion 


1 And I remember I specifically said, "If that is 


2 that that aiiangement should have applied to him too; 




3 conect? 


3 assured me that they had been on the table of Mr. - 








5 was not surprising to him because he seemed to have not 








7 Q Okay. But, in any event, Mr. Morris had 


8 I said, "Okay, okay. So maybe fm talking to the wrong guy 




9 about this," because it was an ongoing discussion with 


9 review those before, that they were - 


1 Mr. Gardner. It was not a discussion starting between me 


10 A He said he hadn't ever seen them, that it was 




11 completely new to him. 


1 2 drink table with Mr. Gardner. 


1 2 Well, it might be true that he never saw them, 


1 3 But then, of course, he - he joined in that 


1 3 because if you don't look at something, you don't see them. 


1 4 because we were at the dinner table with all of us. 


14 Q Uh-huh. 


IS Q And the discussion affected him; correct? 


1 5 Didn't you think Mr. Gardner had some sort of 


16 A Not necessarily, no, because everybody confmned 


1 6 obligaUon to talk those documents through with Mr. Morris 


17 to him that it - this would not be of any impact to him. 


17 prior to presenting them to you? 


18 Q Okay. 


18 A Yeah. That -that's what I told him, yeah. 


19 A And then many times we all tried to explain that 


19 Q You told that to Mr. Gardner? 




20 A Yes. 


2 1 somebody's contract, but just what's - what is the right 


21 Q Yet Mr. Gardner had -as far as Mr. Monis was 




2 2 concerned, hadn't done that; correct? 
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: he said that he had presented those papers to him but 
! didn't get any -- any possibility to discuss it with him 



• Q All right. Now, during the course of thost 
' discussions with Mr. Morris, did you at any time 
specific term of employment with Mr. Morris? 
A None whatsoever. 
' MR. SMfTH: All right. No further questic 

3 MR. HADDAD: None. 

L (At 1 1 :42 a.m. the taking of the deposition 



Q Do you know who d 



Q I see. 

MR. HADDAD: Okay. I have no further qi 



m with Mr. Morris about joining 



I have examined and read the foregoing 120 
the changes made by me, if any, to be true and 
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2 I, MalyndaD.Whiteley, the officer before whom the 


3 foregoing deposition was taken, do hereby certify that the \ 












8 true record of the testimony given by said witness; that I 




9 am neither counsel for, related to, nor employed by any of 




1 the parties to the action in which this deposition was 












13 financially or otherwise interested in the outcome of the 


15 Given under my hand this 9th day of December, 2006. 


11 




Notary Public in and for the 


Registered Professional Reporter 
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